BHecyge6HOe MCIIOJIHEHUE 0043aTe/IbCTB I0CPEeACTBOM
UHCTUTYTa AeNo3uTa HoTapuyca

AHHOTauMA. B daHHOU cmamve asmopoMm paccmampusaemcsi 60npoc,
C8513aHHbII ¢ nepcnekmuea pa3gumusi deno3uma Homapuyca Kak uHcmumyma
UCno/IHeHus 06s13ameabcme u g3aumopaciema no cdeakam. Aemop npugodum
8 Kauecmee npumepa 3apy6excHblll onbim, d Makxice nuwiem o Heo6Xo0uMblxX
U3MEHEHUsIX Ha YpOoBHE 3aKOHOoJdamesabCmea, Cy0ebHOlU U HOmapua/abHou
npakmuku 045 60./1ee aKMUBHO20 UCNO/Ib308AHUS UHCMumMyma deno3uma
Homapuyca 8 2paxcdaHckom obopome.

KirouyeBbie cjioBa: Homapuyc, deno3um, deno3umubwlil cuem, cuem deno, cuem
3CKpOy, 0meemcmeeHHOCMb Homapuyca, 6eccnopHasi KPUCOUKYUS

Ha cerogHAIHWK AeHb CUTYyallMIO, KOTOpasa CJA0XuJaacb B Poccum mo
OTHOLIEHUIO K MHCTUTYTY JeN03UTa HOTapUycCa CJIOXKHO OXapaKTepUu30BaThb
MHa4ye KaK CJI0BOM «IapajioKcabHasl.

C ofHOW CTOpPOHBI, HOTApUAJIbHOE [IENCTBHE, OCHOBAHHOE HAa HOpMe
327 cratbu [I'paxganckoro Koaekca Poccuiickonn ®@enepauuu U
3aKpernJieHHoe B cTaTbAX 87 u 88 OcHOB 3akoHOgaTesibcTBa PP 0 HOoTapuare,
SBJISIETCA OJHUM U3 CaMbIX PeJIKMX B HOTapUaJIbHOW NMpaKTUkKe. Eciu 6paTh B
KadyeCcTBe IMpHUMepa TOJIbKO CTOJIUIY, TO B HACTOfllee BpeMs, JaHHOE
HOTapuaJibHOE JIEMUCTBUE COBepIIAT Bcero 2-3 % HOTApUycoB ropoja
MockBbl. 1 y 3TOro ectb Kak BHEUIHHME MNPUYUHBI: HEMHOTHWE KJIMEHTHI
HOTApUYCOB OCBEJIOMJIEHBI COJEPKAaHUU U MPAKTUYECKOU MOJIb3€ JAaHHOTO
cnocoba UCINOJHEHUS 00d3aTesNbCTBa. Tak M BHYTPEHHUE: HEKOTOpbIE
HOTApUyCbl OTKAa3bIBAOTCS NPUHUMATb JeHbrHd B JeNO03UT B CBS3U CO
C/IO’)KHOCTbIO JJAaHHOTO JEeNCTBUS U HEKOTOPbIMU TNPOTHUBOPEYUSIMU B
CyaebHOM MPaKTUKE, 0 KOTOPbIX pedb MOKUJET JlaJiblIIe.

C Jpyroy CTOpPOHBI, [JIENO3UT HOTAapuyca fABJSIETC OJHHMU U3
HauboJsiee TMEPCNEKTUBHbIX HOTAPUAJbHBIX [AEeUCTBUM, TaK KaK MOXET
ChIFPATh CylUIeCTBEHHYIO POJIb B Pa3BUTUM TpaxkKJaHCKOTro obopoTa. U 31ech
MOXET ObITb KpalHe IoJie3eH OMNbIT 3apybeXHbIX CTPaH, B KOTOPBIX
CYLLECTBYeT CUCTeMA JIATUHCKOTO0 HOoTapuaTa. Tak, Hanpumep, Bo PpaHyuu
JIETIO3UT HOTapHUyca y»Ke JaBHO MCHOJIb3YEeTCS KaK CpeJiCTBO B3aMMOpacyeTa
10 BCEM C/leJIKaM, y0CTOBePsieMbIM HOTApUYyCOM (MMOHSITHO, YTO YHCJIO TAKUX
caenok Bo @panuysckoM ['paxkgaHckoMm Kojekce 3HAYUTENBHO IIUPE, YEM Y
Hac)l. HanpuMmep, no caesike Kymad-NpoAa*Xu MMYILECTBA, YA0CTOBepsieMOn
HOTApUyCOM, ITOKyNaTeJib [ocje NOAMNHUCaHUSA JOTrOBOPAa BHOCUT YKa3aHHYIO B
JIOTOBOpE [EeHEXHYI CyMMY Ha [leO3UTHbIM CYeT HOTApUyca, a MpoJaBel] B
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CBOIO O4Yepe/ib MOJydyaeT ee IOocje TOr0 KaK MOJHOCTbI HMCIOJHUT CBOH
JIOTOBOpHbIe 0053aTeJbCTBA. JTO CO3JaeT OOJBUIYIO HPUAUYECKYIO
0e30MacHOCTb [Ji1 00euxX CTOPOH, TaK KaK yMeHbLIaeT BePOSATHOCTb
HeJJ00pOCOBECTHOrO NMOBeAEeHUSA KOro-JIM00 M3 YYaCTHUKOB U HACTYIJIEHUA
yuiep6a. K ToMmy e Takod cmocob6 pacyeT HMeeT SIBHble BBITOJbI [JIs
rocy/iapcTBa — JlekjlapupyeMasl B JJOrOBOpe CyMMa IOJIHOCTbIO COBNAZaeT C
CYMMOM peasibHO IMepeJaHHOW HOTAapuycy (COOTBETCTBEHHO JAeHbIM He
YKPBIBAIOTCA OT HAJIOTOB), @ TaKXe NMOA0OHBIN CIOCO06 pacyeTa CloCOOCTBYeT
YMEHBIIEHUIO HAJIMYHBIX JleHEr B 000pOTe, YTO TAKXKe CIIOCOOCTBYET POCTY
IOpUNYECKOM 0e30MacHOCTH TPaXKJaH U OpraHu3ayui. boJbIIMHCTBO 3TUX
3aZla4 CeroAHs KpauHe aKTyaJsibHbI [IJI1 Halled CTPaHbl, YTO JOKa3bIBAeT
00/bIIOM NOTEeHLUHWaJ HCHOJIb30BaHUSA [JIel03UTa HOTapuyca JJd HX
paspelieHusl.

[ GoJsiee aKTUBHOTO MCIOJb30BaHUA JeNO3UTa HOTapuyca B
COBPEMEHHOW POCCUMCKOW HOTApUaJIbHOU TMPAKTUKE, Mbl CYUTAEM
He00X0AMMbIMH U3MEHEHHS B YEThIPEX OCHOBHBIX chepax:

- 3aKoHOJATeJIbCTBE O JeN03UTe HOTapUyca

- CypebHOM MpaKTHUKe MO JeJiaM O Jelo3UTe

- HoTapuanbHOM coobuiecTBe

- IlpaBoBOM Ky/IbType poCCUICKOT0 OU3Heca

C TOYKM 3peHHS H3MEeHEeHUH B 3aKOHOJATEJbCTBE, TO BOIPOC
NPaBOBOTO pEryJMpPOBaHUSA [IENO3UTA HOTApUyCa, KaK M HOTapUaJbHOU
JleITEJIbHOCTH B 11eJI0M, y>Ke JJAaBHO HYXKJQeTCsi B HOBOM PeryJIMpOBaHUHY,
60/1ee COOTBETCTBYIOIEM COBPEMEHHBIM MPABOBbIM U 3KOHOMUYECKUM
peasusaMu. Ha cerogHAIHUU JeHb Ha pPbIHKE HEABWXUMOCTU KYILJIS-
npoJia)ka 3a4yacTyl0 MPOUCXOJUT C  HapylleHUeM JeUCTBYIOLEro
3aKOHO/AaTeJbCTBA B BHU/lE 3aHWKEHUS OQUIUAJBbHOW LieHbl O00beKTa
HeJB>KMMOCTH B J0roBope. JTO NPUBOJUT KaK K YKPBIBAaTEJNbCTBY OT
HaJIOrOB, TaK U K PasJIMYHbIM MOIIIEHHUYECKHMM cxXeMaM. M 31ech MOXeT
pacliMpeHyre Jen03UTHOU AesTeJIbHOCTU HOoTapuyca. B HacToAMN MOMEHT
Ha paccMoTpeHuuM B [locygmapcTBeHHoOW  Jl[yMe  HaXOJMTCA  MPOEKT
denepasibHOro 3akoHa «0 HOTapyvaTe M HOTApHaJIbHOW AesdTe/JbHOCTU»2, B
ct. 71 m 72 yKasaHHOrO 3aKOHONpPOEKTa B YaCTHOCTU MpejJiaraercs
paclIMpUTh KPYT HOTApHUaJbHbIX J€HUCTBUU B 3TON 06J1aCTH MyTEM BBeeHUS
IIOMMMO OCHOBHOTO JIENIO3UTHOTO CYeTa HOTAapuyca, TaKXe cuema deno JJis
0e3/J0KyMeHTapHbIX I[eHHbIX OyMar U c4ema 3CKpoy AJisl OCYleCTBJIEHUS
B3aMMOpPACUYETOB MO CJleJIKaM.

2 [Ipoekt PepepasbHOoro 3akoHa Ne 3982324-6 "O HoTapuaTe U HOTApUaIbHOU [lesITE€JbHOCTH"
(moarotossieH IL.B. KpamenunHukoBbiM, A.I'. Apxunosoii, A.B. EropoBsiM, JL.IO. MuxeeBo#, /I.B. Hosak, E.JI.
[ToBeTknHou, E.B. TeruuHckon; npu cogenctBuu A.A. T'pomosoin, P.C. Bessenko, U.b. Muponosoiu, 10.B.
CrapueBoli, H.B. TonosnaeBoii). BHecen B TlocygmapctBeHHylo [lymy 3 gekabps 2013roga. C TekcToM
3aKOHOINPOEKTa MOXHO O03HaKOMHThbCA B MHHTepHeTe mo azpecy: http://www.notariat.ru/ddata/file-
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/lo nocsexHero BpeMeH! OJHUM U3 IJIaBHBIX «TOPMO30B» B PAa3BUTHUU
Jlello3UTa HOTapuyca  4BJAJacCb  HeOlpeAeJeHHOCTb B BOIIpocax
OTBETCTBEHHOCTH HOTAapUycCa 3a JeHeXHble CpeCTBA BHECEHHbIE B [IeII03UT
B CJyyae OaHKpoTcTBa 6aHka. C(CTaTyc HoOTapuhyca KakK JepKaTeJs
JIeTIO3UTHOTO Cc4yeTa He ObLI NMOAPOOHO perjaMeHTHpPOBaH B 3aKOHE, 4TO
NOPOXKJaJ0 JAUCKYCCUHM O ero oobeMaxXx NOJHOMOYHMM U OTBETCTBEHHOCTH.
Tak, Hanpumep W.B. T'apuH numeTr o TOM, YTO «O0O0BbEM IOJHOMOYMUU
HOTapuyca [0 BJIQJEHUI0, TIO0JIb30BAaHUIO M PACIOPSKEHUID ITHUMU
JleHEKHbIMU CpeJICTBAMU NPAKTHUYECKH COBINAJaeT C 00bEMOM MOJHOMOYHUU
cobcTBeHHUKa»3. OHOBpEMEHHO CYIIEeCTBYIOT U MPSAMO MPOTHUBOIOJI0XKHbBIE
NO3ULUH, CBOJALIME [JeATeJbHOCTb HOTAaphyca B CJay4dae C JelO3UTHbIM
CYETOM K BBINOJHEHUIO MyOJUYHO-NPABOBOM (QYHKLUHU, CJAe[0BaTesbHO,
CHUMaAOIlMe C Hero BCAKYI0 OTBETCTBEHHOCTb 3a JleHeXHble Cpe/iCTBa Ha
/leno3uTHOM cueTe*. Omnpefie/leHHOCTb B CyZieOHYH MPAKTHUKY JOJDKHO
BHECTU YyTBepKAeHHbIH Ilpesauanymom BepxoBHoro Cyxaa Poccurckou
denepanuu «0630p cyeOHOM NpaKTUKHU 3a TpeTul kBapTtan 2011 roga» ot 7
nekabpsa 2011 r. BepxoBHbIM cyJ 000CHOBaJI MO3UIMIO, COTJIACHO KOTOPOM
HOTApUyC He JOJDKEH HeCTU OTBETCTBEHHOCTH B CJiydyae HEeBO3MOXXHOCTH
NOJIyYeHUSA KpeJUTOPOM [eHEeXHbIX CpelCTB C [JeNO3UTHOTO CYeTa,
BC/IeACTBUE OaHKpOTCTBa 6aHka. CyJ 000CHOBaJ 3TO TeM, YTO «IPUHHUMAasA
CpeACTBa JODKHUKA B JIENO3UT HOTApUyCa U pa3Mmellas UX Ha JeN03UTHOM
cyeTe B OaHKe, MMEKWUIEM JIMIEH3UI0 Ha OCYyl|eCTBJIEHHUE COOTBETCTBYIOIIUX
OAaHKOBCKUX OIepalui, HOTApUyC BBINOJHSAET MNYOJUYHO-NPABOBYIO
00513aHHOCTb B BUJIe HOTApHUAJbHOTO JEWCTBHUS, NPSIMO NPeAYCMOTPEHHOTO
ct. 87 OCHOB 3aKoOHOAATeJbCTBA O HoTapuaTte. C MOMeHTa BHeCEHUS
JIeHEeXKHBbIX CPe/iCTB B KpPeJUTHOEe yUpexJeHHe 0053aHHOCTh [0 MX BblJaue
HeceT J[laHHOe YyYpeX/JeHue. YKasaHHasd O00s3aHHOCTb COXPaHAETCA VY
KpPeAUTHOrO YYpeXJeHHs U MpU ero OAHKPOTCTBE B paMKax MpoLeAypbl
yZ0BJI€TBOPEHHUS TPeOOBAaHUN KpeAUTOPOB. Ha 3TOM OCHOBaHUHM yKa3aHHbIe
JlEHEXKHbIe CpeJCTBa NpPU YCJIOBUH COOJIIOJEHUS HOTApUyCOM TpPeOOBaHUU
a63ana BToporo 1.1 cT. 40 'K P® He noz/iexxaT B3bICKAHUIO C HOTapUyca»®.

MHWHUMU3UPOBATL PUCKU [JISI KJIMEHTOB, CBA3aHHbIE C BO3MOXXHbIM
OaHKpPOTCTBOM 0OaHKa MO>KHO, NyTEM HCOOJb30BaHUSI MO aHAaJOTUU C
€BpPONENCKUMU CTPaHAaMH INyTeM BBeJEHUA HWHCTUTYTA YNOJHOMOYEHHOTO
0aHKa, C roCyJapCTBEHHOW TrapaHTHEW COXPAaHHOCTHU [EHEXHbIX CpPeJCTB.
JTOT NyTh U €ro NpuUMeHeHUe B 3apyOeXHbIX MPABOMOPSJAKAX Mbl YKe
ONKCBHIBA/IA paHee®. B CBA3M C 3TUM BecbMa IEPCIEKTHBHBIM SBJIAETCA
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npejJio)KeHME aBTOPOB yYKAa3aHHOTO Bblllle MpoeKTa (eepalbHOTO 3aKOHA
«O HoTapuaTe ¥ HOTApUaAJbHOW [eATeJbHOCTU» 00 He0oO6XO0AUMOCTH
OTKPBIBAThb [IENO3UTHBIM CYET HOTAPHUYyCa, a TAKXKE CYET JEeNOo M 3CKPOy B
KpeJUTHOW OpTraHU3allUd HEe MeHee IOJIOBUHBbI aKUUU (J0Jier) KOTOpOH
npuHaiexkut Poccuiickor ®epepauuu. ITO JacT JOMNOJHHUTEJbHbIE
rapaHTUU Vil IOPUAAYECKUX JIMI] U TO3BOJIUT UM aKTHBHEE UCIO0JIb30BaTh
MHCTUTYT JeNo3uTa HoTapuyca [JJsd HWCHOJHEeHUs 005A3aTeJNbCTB U
B3aUMopacyeTa I10 CAeJIKaM.

YTo KacaeTcsd U3MEeHEHUU B CyJleOHOM MPAKTHUKe, TO Ha CErOAHAIIHUA
JleHb CyLleCTByeT psAJ, NpPUMepoB, KOTZa OTCYTCTBUE eAWHOOOpa3us B
CyZleOHOW TMpaKTHKe He CIO0COOCTByeT AaKTUBHOMY MUCIHOJIb30BAHUIO
MHCTUTYTa [JelNo3WTa HOTapuyca B TpPaXJaHCKOM o6opoTe. B Hameun
HOTAapUaJIbHOW TNpPAaKTUKE CJIOXKWUJIACh HENpPOCTass CUTyalus, CBSI3aHHasd
MMEHHO C OTCYTCTBUEM eJUHOOOpa3us U COIJIACOBAHHOCTU CyAeOHOHU
NPAaKTHUKHU KaK B OTHOLIIEHUU MaTepHUaJIbHOTO, TaK U IPOLLeCCyaJbHOrO NpaBa.
JIOJDKHUK BHEC JeHbTM B [eno3UuT HoTapuyca. OlHaKO /0 TOro KakK JIEHbIH
OBLJIM TOJIYYEHBbI KpeJUTOPOM, OH MOJaJl 3asBJeHUEe O BO3BpaTe eMy 3THX
JeHer u3 gaemno3uTta. CorsacHo ct. 88 OcHOB 3akoHojgaTeabcTBa PP o
HOTapyUaTe HOTAPUYC UMeEeT MPaBO BEPHYTb JIEHbIH TOJIbKO MPU HAJTHUYUHU
NHCbMEHHOT0 COTJIacusi KpeAuTOopa WJM MO pelleHUI0 cyaa. [lockosibKy HU
corjlacusi HA pellleHus1 He ObLJI0, HOTapUYyC OTKa3aJ B BO3BpaTe Jl€HEXHbIX
cpeAcTB. JIOJDKHUK 006paTU/ICca B CyJ, 00Led IPUCAUKLIUU C 003KaJlOBaHUEM
JIEWCTBUSI HOTAapuyca U CyJi BbIHEC pellleHUue O BO3BpaTe JleHer JOJDKHUKY.
O/IHOBpEMEHHO KPeAUTOp 00paTHJICAd B apOUTPAKHbIHM Cy/i AJisl TOTO, YTOObI
NOJIyYUTh JIEHbI'M M3 Jleno3uTa. M apOUTpaKHbIM CyJ BbIHEC peIlleHUEe O
BblJlaye JleHeT U3 Jleno3uTa KpeguTopy. Hanumo ABa npoTHBOpeyaliux Apyr
Apyry cyfieoHbIX pelieHUs. [[oCKOJbKY pedb HJAET 3a4acTyl0 O KPYMHBIX
CyMMax JIeHerT, 32 KOTOpble OTBeYaeT HOTAapUyC, OOJIBIIMHCTBO HOTAPUYCOB
CO3HaTeJIbHO M36eraeT COBeplIeHUs AAHHOTO HOTAapUaJbHOTO JlelcTBUs. B
CBSI3U C 3THUM, Mbl CYUTAeM HeOOXOJMMOW BbIPAOOTKY €JUHOOOpPA3HOU U
MOHSAATHOU Cy/1eOHOM NPAKTHUKH B OTHOILIEHUHU JIeT103MTa HOTapuyca.

OTHOCUTE/NIBHO  HOTAapUaJIbHOTO  COOOINECTBa, Mbl  CYHATAEM
HEeO0OXOAMMBbIM H3/laHMe Ha ypoBHe PelepaibHOW HOTAPUAJIbBHOU MaJsiaThl
NO/IpOOHBIX PEKOMEeHJAallMi 10 COBEPILIEHHUI0 JIAaHHOTO0 HOTAapHaJIbHOTO
JIEWCTBUS], @ TAaKKe aKTUBHOE MOBBbINIEHWE KBaJUPUKALMU HOTApUYCOB B
JlaHHOU cdepe.

OnHOM M3 TJIaBHBIX TPYJAHOCTEM [Jisi PasBUTHUSA B Hallled CTpaHe
Jlelo3UuTa HOTapuyca KakK CpeAcTBa B3aUMopacyeTa IO CJeJKaM U
UCIIOJIHEHUS 00f3aTesNbCTBa, HABJAETCA OTCYTCTBHUE OCBELOMJIEHHOCTH
JleJIOBOTO  COOOIIeCTBA O CyIIeCTBOBAaHMM U BO3MOXHOCTSIX 3TOrO
HOTapUaJIbHOTO JencTBUA. U pelneHue 3azadu MO pPa3BUTHIO MPaBOBOU
KyJbTypbl B JaHHOM cdepe JIEXKAT OJHOBPEMEHHO Ha HOTapUaJbHOM
CO0011IeCTBE, TOCYZJaPCTBEHHBIX OpraHax M cyaax. [lake eciy, B KOHKPETHOM
JleJle  UCIOJIb30BaTh [JEeNO3UT HOTapuhyca VYKe IMO034HO, Cy[bs MOXET



NpOJEeMOHCTPUPOBATh CTOPOHAM €ro BO3MOXHOCTH /JJi1 NpPUMEHEHUs B
OyaylilleM, KOTOpble MO3BOJISIT COKOHOMUTb BPEMS U JIEHbI'M CTOPOH.

Mbl cyrMTaeM, 4TO J€NO3UT HOTapuyca MNpPU JOPKHOM pa3BUTUU U
MO/IIEP>)KKE CO CTOPOHBI 3aKOHOJATeJsi M CyAeOHOro coobllecTBa CMOXKET
3HAYUTEJNbHO 3O PEeKTUBHEE pellaTh CAeAYI0LUe 3aJa4u:

B

YacTUYHO Ppasrpy3uThb CyAbl, OCTaBUB 4YacTb Jea B cdepe
6eccropHOU IPUCAUKIIUU

YMeHbUINTb KOJIMYECTBO HAJUYHBIX JIEHET B 060poTe

[ToBBICUTBH AOXO0AbI hefepasbHOTO Ol0/KeTa 3a CYET BbIBEJEHHUS «U3
TEHU» 4YacTh (UHAHCOBOro o060poTa, Mpexje Bcero, B cdepe
HeJBUXKUMOCTH

Co3gaTh [OMOJIHUTEJbHblE TapaHTUM B3aUMHOTO MCIOJHEHHUS
006513aTeJIbCTB JJIs TPaXK/JaH U I0PUUIECKUX JIUI]

CBSI3U C 3TUM, CUMTAeM HeOOXOAMMOHN [aJbHEWUIIYI0 TEeCHYI U

COTrJIaCOBAaHHYIO paboTty HOTApUYCOB, cyJZien, npeAcTaBUTeEeN
3aKOHO/IaTeJIbHOU BJIACTH U GU3HEC-COO06ILecTBa HaJl COBEPIIEHCTBOBAHUEM
HOpPMaTHMBHOM 6a3bl M NPABONPHUMEHUTENbHON NPAKTUKHU B cdepe Jeno3uTa
HOTapHyca.

B.B. PasavkKo,
Homapuyc 2. MocKeul,
doKmMop puduyecKux HayK, 3ac/ayxceHHbslll opucm Poccuu



